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JESSICA BRANDT, ASSOCIATE PLANNER
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PROPOSED AMENDMENTS TO INTERLOCAL AGREEMENT FOR CABLE
FRANCHISE NEGOTIATION CONSULTING SERVICES
STEVE KIRKMAN, PUBLIC AFFAIRS MANAGER
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ORDINANCE 1562 EXTENDING CABLE FRANCHISE WITH COMCAST CABLE
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STEVE KIRKMAN, PUBLIC AFFAIRS MANAGER
(STAFF REPORT)

WATER VALVE OPERATION & MAINTENANCE
ED ANDREWS, WATER SUPERVISOR
(PRESENTATION)

UTILITIES COMMITTEE
December 2, 2019

SUBJECT:

Development Guidelines – Annexation Text Amendment

RECOMMENDATION: Staff will provide a briefing to the Committee on a proposed text
amendment to section 3.135 of the Development Guidelines and
Public Works Standards related to annexation requirements for
utility connections within the Urban Growth Area. No action is
required as this will be brought to the Council for action at a future
regular meeting with the Planning Commission’s recommendation.
STAFF CONTACT:

Scott Spence, City Manager
Rick Walk, Community and Economic Development Director
Ryan Andrews, Planning Manager
Jessica Brandt, Associate Planner

ORIGINATED BY:

Public Works Department

ATTACHMENTS:

1. Proposed amendment to the Development Guidelines and
Public Works Standards Section 3.135 ( Legislative Format)
2. Proposed amendment to the Development Guidelines and
Public Works Standards Section 3.135 ( Draft Final Format)

FISCAL NOTE:

None

PRIOR REVIEW:

None

BACKGROUND:
Section 3.135 of the Development Guidelines and Public Works Standards was last
amended September 13, 2018. That amendment required annexation of property located in
the urban growth area before being connected to a city-owned utility. That amendment also
continued the policy of requiring property owners to legally commit their properties to
eventual annexation through execution of a power of attorney agreement for parcels not
contiguous to city limit boundaries. It also provided an exception for public health
emergencies.
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The proposed amendment keeps those exceptions approved by the City Council in 2018
but will also provide exceptions for city-initiated public works projects and other unique
circumstances, as determined by the Site Plan Review Committee. In these cases,
annexation would not be required, but a power of attorney agreement committing property
to eventual annexation would still be filed. In cases of city-initiated utility projects, such as
the Capitol City Golf Club Estates project, there may be circumstances when annexation on
an individual parcel basis may be infeasible. Staff has developed the draft amendment to
address this issue.
No action is required as this will be brought to the Council for action at a future regular
meeting with the Planning Commission’s recommendation.
ADVANTAGES:
1. Providing exceptions to annexation when appropriate will allow more septic to sewer
conversions to happen, which help improve water quality.
DISADVANTAGES:
1.

Providing exceptions to annexation may delay properties from annexing.
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GENERAL PUBLIC WORKS CONSIDERATIONS

CHAPTER 3
3.000

GENERAL PUBLIC WORKS
CONSIDERATIONS

…
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3.135 Annexation Requirement
Annexation shall be required as a condition of the City’s provision of
utilities to properties within the Urban Growth Area. Exceptions to this
shall be allowed under the following, provided that a power of attorney
agreement has been executed that legally commits the property to eventual
annexation:
 Connections that address a documented imminent health or safety
consideration including a septic system or water system failure;
 Connections through a City-initiated capital project; or
 Connections to those properties that are not contiguous to City
boundaries.
These annexation requirements will be applied to all extensions of the City's
utility to areas outside the City limits. Anyone who desires to extend the
City's utility system should contact the Department of Public Works for
specific annexation requirements.

Deleted: Owners of properties lying outside of, but
contiguous to City boundaries shall be annexed to
the City prior to being served by a City-owned utility.
Owners of properties lying outside of but not
contiguous to the City must legally commit their
property to eventual annexation prior to being served
by the City's utility system. (Resolution1066) If an
existing residence or business experiences a septic or
water failure, connection to city utilities would not
require annexation proceedings if a power of attorney
agreement were executed legally committing their
property to eventual annexation.¶
¶
These annexation requirements will be applied to all
extensions of the City's utility to areas outside the
City limits. Anyone who desires to extend the City's
utility system should contact the Department of
Public Works for specific annexation requirements.¶
Deleted: ¶

…
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UTILITIES COMMITTEE
December 2, 2019
SUBJECT:

Proposed Amendments to Interlocal Agreement for Cable
Franchise Negotiation Consulting Services

RECOMMENDATION: Forward the proposed amendments to the full City Council for
consideration.

STAFF CONTACT:

Scott Spence, City Manager
Stephen Kirkman, Public Affairs Manager

ORIGINATED BY:

Public Affairs Department

ATTACHMENTS:

1. Existing Interlocal Agreement for Cable Franchise Consulting
Services
2. Proposed Amendments to Interlocal Agreement for Cable
Franchise Consulting Services

FISCAL NOTE:

The proposed amendments will increase the City of Lacey’s
financial share of project costs by $4,772, for a total of $25,269.

PRIOR REVIEW:

This is the first review of the proposed amendments.

BACKGROUND:
In March of 2018, the City of Lacey entered into an interlocal agreement with Thurston
County and the cities of Olympia and Tumwater to share in costs associated with hiring a
cable franchise consultant during the negotiations of new franchise agreements with
Comcast Cable Communications Management.
Additional time is required to complete the negotiation process. The proposed
amendments would extend the term of the interlocal agreement through May 30, 2020. In
addition, Lacey’s financial share of consultant costs would increase by $4,772, to a total of
$25,269.
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ADVANTAGES:
1. The extension provides time to complete franchise negotiations with Comcast Cable
Communications Management.
DISADVANTAGES:
1. Other than the identified increase in the city’s project costs, no disadvantages are
foreseen under this proposal.
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INTERLOCAL AGREEMENT FOR CONSULTING SERVICES

This Interlocal Agreement ("Agreement") is entered into pursuant to the authority of
chapter 39.34 RCW in duplicate originals, between the Cities of Lacey, Olympia, Tumwater, and
Thurston County, Washington, col1ectively referred to as "Jurisdictions" and individually as
"Jurisdiction." In consideration of the terms, conditions, covenants, and performances contained
herein, it is mutually agreed by the Jurisdictions as follows:
l.

Purpose

The Jurisdictions agree that it is mutually beneficial to share in the collective cost of
negotiating with Comcast Cable Communications Management, LLC ("Comcast") jointly rather
than individually for the purposes of renewing each Jurisdiction's cable franchise. By doing so,
the cost of negotiating with Comcast will be incrementally reduced for each Jurisdiction. To that
end, the Jurisdictions have agreed to participate in the Professional Services Agreement for
Consulting Services ("Consultant Agreement"), which includes its consultants and subconsultants
Scope of Work, all attached hereto as Exhibits A and A~ 1 and incorporated herein by reference.
All references in this Agreement to Exhibit A includes the references to Exhibits A and A-1
collectively.
2.

Term

The term of this Agreement shall be effective upon the approval of the last Jurisdiction's
governing body, and shall be effective through December 31,2019, unless extended by agreement
of the Jurisdictions. Prior to commencement, this Agreement shall be filed or posted in accordance
with RCW 39.34.040.
3.

Payment and Scope of Work

The total cost, including but not limited to, legal, financial and technical fees necessary to
complete cable franchise negotiations between Comcast and the Jurisdictions will be paid by the
Jurisdictions on a per subscriber basis according to Exhibit B, attached hereto and incorporated
herein by reference. Based on the current subscriber data in Exhibit B, Thurston County will pay
46.17%, Lacey 19.09%, Olympia 24.14%, and Tumwater 10.60% ofthe total costs.
The Jurisdictions agree to the scope of work and costs associated with the work set out in
the Consultant Agreement. The Jurisdictions agree that should the work set out in Exhibit A be
extended due to longer than anticipated negotiations with Comcast, each Jurisdiction agrees to pay
the increase in associated costs according to the above percentages allocated to each Jurisdiction.
4.

Lead Agency

Thurston County will act as the Lead Agency on behalf of the Jurisdictions in
administering the Consultant Agreement. The Lead Agency wi11 submit invoices to each
Jurisdiction for their share of the costs according to Exhibit B for work performed under the
Interlocal Agreement for Consulting Services
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Consultant Agreement. Each Jurisdiction will remit payment to the Lead Agency no later than 30
days from the date of the invoice.
5.

Relationship of the Jurisdictions

This Agreement is for the benefit of the Jurisdictions, and no third party beneficiary
relationship is intended. No separate legal entity is created by this Agreement. No administrator or
joint board is created by this Agreement, although Thurston County will be the Lead Agency for
the purposes set out in paragraph 4 herein. No common budget is to be established. No personal or
real property is to be jointly acquired or held.
6.

Indemnification and Hold Harmless

To the extent permitted by law, each Jurisdiction agrees to indemnify, defend and hold
harmless the other Jurisdictions, their officers, officials, employees, agents, and volunteers from
and against any and all claims, demands, damages, losses, actions, liabilities, expenses and
judgments of any nature whatsoever, including without limitation, court and appeal costs and
attorneys' fees, to or by any and all persons or entities, including without limitation, their
respective agents, licensees, or representatives, caused by or arising out of any negligent act,
errors, or omissions, of that Jurisdiction, its employees, agents, or volunteers or arising out of, in
connection with, or incident to that Jurisdiction's performance or failure to perform any aspect of
this Agreement.
The Jurisdictions waive their immunity under the Washington State Industrial Insurance
Act, Title 51 RCW, to the extent required by this indemnification and hold harmless provision.
Provided, however, the foregoing waiver shall not in any way preclude a Jurisdiction from raising
such immunity as a defense against any claim brought against a Jurisdiction by any of the
Jurisdiction's respective employees. This waiver has been mutually negotiated by the Jurisdictions.
The provisions ofthis section shall survive the completion or expiration of this Agreement
or termination whether termination is by all Jurisdictions, or by one or more Jurisdictions.
7.

Amendments

This Agreement may be amended only by mutual written agreement of all Jurisdictions
executed by each Jurisdiction's authorized governing authority as provided in chapter 39.34 RCW.
8.

Termination

This Agreement may be terminated as to any single Juris diction when the terminating
Jurisdiction provides written notice to all other Jurisdictions, as set out in Paragraph 9, at least 60
days prior to its intended withdrawal from this Agreement. Upon the effective date of termination
by a Jurisdiction, the distribution of costs shall be reallocated between the non-terminating
Jurisdictions as set forth in Paragraph 3 herein. The withdrawing Jurisdiction agrees to be
responsible for its share of any costs incurred or encumbered pursuant to this Agreement or the
Consultant Agreement through the effective date of such withdrawal.
lnterlocal Agreement for Consulting Services
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9.

Jurisdiction Representative

The following are designated as representatives of the respective Jurisdictions. Notice
provided for in this Agreement shall be sent to the designated representatives by certified mail to
the addresses set forth below. Notice will be deemed received three business days following
posting by the U.S. Postmaster.

City ofLacey, c/o City Manager, P.O. Box 3400, Lacey, WA 98509
City of Olympia, c/o City Manager, P.O. Box 1967, Olympia, WA 98507
City of Tumwater, c/o City Administrator, 555 Israel Road SW, Tumwater, WA 98501

Thurston County, c/o County Manager, 2000 Lakeridgc Drive SW, Olympia, WA 98502
10.

Governing Law and Venue

This Agreement has been and shall be construed as having been made and delivered within
the state of Washington, and it is agreed by each Jurisdiction hereto that this Agreement shall be
governed by the laws of the state of Washington both as to its interpretation and performance. Any
action of law, suit in equity, or judicial proceeding arising out of this Agreement shall be instituted.
and maintained only in a court of competent jurisdiction in Thurston County, Washington.
11.

Severability

If a court of competent jurisdiction holds any part, tenn or provision of this Agreement to
be illegal, or invalid in whole or in part, the validity of the remaining provisions shall not be
affected, and the Jurisdictions' rights and obligations shall be construed and enforced as if the
Agreement did not contain the particular provision held to be invalid. If any provision of this
Agreement is in direct conflict with any statutory provision ofthe state of Washington, that
provision which may conflict shall be deemed inoperative and null and void insofar as it may
conflict, and shall be deemed modified to conform to such statutory provision.
12.

Entire Agreement

The Jurisdictions agree that this Agreement including Exhibit A and Exhibit B is the
complete expression of its terms and conditions. Any oral or written representations or
understandings not incorporated in this Agreement are specifically excluded.

lnterlocal Agreement for Consulting Services
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-13.

Non-Waiver of Rights

The Jurisdictions agree that the forgiveness of the nonperformance of any provision of this
Agreement does not constitute a waiver of the provisions of this Agreement.
14.

Equal Opportunity to Draft

The Jurisdictions have participated and had an equal opportunity to participate in the
drafting of this Agreement and Exhibit A. No ambiguity shall be construed against any Jurisdiction
upon a claim that that Jurisdiction drafted the ambiguous language.

IN WITNESS WHEREOF the Jurisdictions hereto have caused this Agreement to be
executed according to the terms written above and on the date set out below.

CITY OF OLYMPIA

EY

Steven R. Hall, City Manager

e, City Manager

Date

Approved as to form:

Approved as to for .~---:" .--'......-.:---

Mark Barber, City Attorney

CITY OF TUMWATER

Pete Kmet, Mayor

Date

Approved as to form:

Date

Approved as to form:
Jon Tunheim, Prosecuting Attorney
By: _ _ _ _ _ _ _ _ _ _ _ __

Karen Kirkpatrick, City Attorney

Intcrlocal Agreement tor Consulting Services
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Deputy Prosecuting Attorney

13.

Non-Waiver ofRights

The Jurisdictions agree that the forgiveness of the nonperformance of any provision of this
Agreement does not constitute a waiver of the provisions of this Agreement.
14.

Equal Opportunity to Draft

The Jurisdictions have participated and had an equal opportunity to participate in the
drafting of this Agreement and Exhibit A. No ambiguity shall be construed against any Jurisdiction
upon a claim that that Jurisdiction drafted the ambiguous language.

IN WITNESS WHEREOF the Jurisdictions hereto have caused this Agreement to be
executed according to the terms written above and on the date set out below.

CITY OF LACEY

Scott Spence, City Manager

Date

anager

Date

Approved as to forn1:

David Schneider, City Attorney

CITY OF TUMWATER

Pete Kmet, Mayor

Date

Approved as to form:

Bud Blake, Chair of the Board of
County Commissioners

Date

Approved as to form:
Jon Tunheim, Prosecuting Attorney
By: _ _ _ _ _ _ _ _ _ _ _ __

Karen Kirkpatrick, City Attorney

Intcrlocal Agreement for Consulting Services
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Deputy Prosecuting Attorney
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CITY OF LACEY

CITY OF OLYMPIA

Scott Spence, City Manager

Date

Steven R. Hall, City Manager
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Mark Barber, City Attorney

Date

CITY OF TUMWATER

-O.ve:: )(.,..JPete Kmet, Mayor

3/2({)}2ol'6
Date

Approved as to form:

~~~ \(~Lhi

aren Kirkpa\rick, ~ty Attorney
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Date

Approved as to form:
Jon Tunheim, Prosecuting Attorney
By:_ _ _ _ _ _ _ _ _ _ _ __
Deputy Prosecuting Attorney
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EXIDBITATO
INTERLOCAL AGREEMENT FOR CONSULTING SERVICES
PROFESSIONAL SERVICES AGREEMENT
FOR
CONSULTING SERVICES

1S

This Professional Services Agreement ("Agreement") is effective this
day of March,
2018. The parties ("Parties") to this Agreement are Thurston County, Washington ("Thurston
County"), the City of Lacey, Washington ("Lacey"), the City of Tumwater, Washington
("Tumwater"), and the City of Olympia, Washington ("Olympia") (collectively referred to as the
"Local Governments"), and Kissinger and Fellman, P.C., a Colorado Professional Corporation
("Contractor").
A.
The Local Governments seek the temporary professional services of a skilled
independent contractor capable of working without direct supervision, in the capacity of
consulting services relating to cable franchising and related telecommunications matters; and
B.
services.

The Contractor has the requisite skill and experience necessary to provide such

NOW, THEREFORE, the Parties agree as follows:
1.

Services.

Contractor shall provide consulting services relating to cable franchising and
telecommunications matters as described in the Scope of Work attached as Exhibit A~ 1 and
incorporated herein by reference ("Services"), in a manner consistent with the accepted practices
for other similar services, performed to the Local Governments' satisfaction, within the time
period prescribed by the Local Governments.
2.

Term.

The term ofthis Agreement shall commence upon the effective date of this Agreement
and shall continue until the completion of the Services, but in any event no later than December
31, 2019 ("Term"). This Agreement may be extended for additional periods of time upon the
mutual written agreement of the Local Governments and the Contractor.
3.

Termination.

Prior to the expiration of the Term, this Agreement may be terminated immediately, with
or without cause, by the Local Governments.
Professional Services Agreement for Consulting Services
Page 1 of13

0

4.

Compensation.

4.1
Total Compensation. In consideration of the Contractor performing the Services,
the Local Governments agree to pay the Contractor an amount not to exceed One hundred seven
thousand and three hundred seventy Dollars ($107,370) pursuant to the Scope of Work, attached
hereto as Exhibit A-1, and calculated on the basis of the following hourly labor charge rate
schedule for Contractor:
Kenneth Fellman
$290.00 Per Hour
Brandon Dittman
$175.00 Per Hour
Subconsultants at fixed fees as set forth in Exhibit A-1
4.2
Method of Payment. Payment by the Local Governments for the Services will
only be made after the Services have been perfonned, a voucher or invoice is submitted in the
fonn specified by the Local Governments, which invoice shall specifically describe the Services
performed, the name of Contractor's personnel performing such Services, the hourly labor charge
rate for such personnel, and the same is approved by the appropriate Local Governments
representative. Payment shall be made on a monthly basis, thirty (30) days after receipt of such
voucher or invoice.
4.3
Contractor Responsible for Taxes. The Contractor shall be solely responsible for
the payment of any taxes imposed by any lawful jurisdiction as a result of the performance and
payment of this Agreement.
5.

Compliance with Laws.

Contractor shall comply with and perform the Services in accordance with all applicable
federal, state, and Local Governments laws including, without limitation, all City and County
codes, ordinances, resolutions, standards and policies, as now existing or hereafter adopted or
amended.

6.

Warranty.

The Contractor warrants that it has the requisite trai~ng, skill and experience necessary
to provide the Services and is appropriately accredited and licensed by all applicable agencies
and governmental entities, including but not limited to being registered to do business in the
Local Governments by obtaining a business registration, if required by local law.
7.

Independent Contractor/Conflict of Interest.

The Contractor's Services shall be furnished by the Contractor as an independent
contractor and that the Local Governments shall be neither liable nor obligated to pay Contractor
sick leave, vacation pay or any other benefit of employment, nor to pay any social security or
Professional Services Agreement for Consulting Services
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other tax which may arise as an incident of employment. The Contractor shall pay all income
and other taxes due. Industrial or any other insurance that is purchased for the benefit of the
Local Governments, regardless of whether such may provide a secondary or incidental benefit to
the Contractor, shall not be deemed to convert this Agreement to an employment contract. It is
recognized that Contractor may or will be performing professional services during the Term for
other parties; provided, however, that such performance of other services shall not conflict with
or interfere with Contractor's ability to perform the Services for the Local Governments.
8.

Indemnification and Hold Harmless.

8.1
Contractor. The Contractor agrees to indemnify, defend and hold the Local
Governments, their elected officials, officers, employees, agents, and volunteers harmless from
any and all claims, demands, damages, losses, actions and liabilities (including without limitation
costs and all attorneys' fees) to or by any and all persons or entities, including, without
limitation, their respective agents, licensees, or representatives, arising from, resulting from, or
connected with this Agreement to the extent caused by the acts, errors or omissions of the
Contractor, its partners, shareholders, agents, employees, or by the Contractor's breach of this
Agreement. Contractor waives any immunity that may be granted to it under the Washington
State Industrial Insurance Act, Title 51 RCW. Further, Contractor's indemnification shall not be
limited in any way by any limitation on the amount of damages, compensation or benefits
payable to or by any third party under workers' compensation acts, disability benefit acts or any
other benefits acts or programs, and the indemnification and agreement to defend and hold
harmless contained herein expressly includes any and all claims by employees, subcontractors,
and assignees of Contractor or for which Contractor would otherwise have immunity under the
Worker's Compensation Act or any similar law in the absence of Contractor's waiver of such
immunity herein. By executing the Contract, the Contractor acknowledges that the foregoing
waiver has been mutually negotiated by the Parties.
8.2
Local Governments. To the extent permitted by law, the Local Governments
agree to indemnify, defend and hold the Contractor, its officers, directors, shareholders, partners,
employees, and agents harmless from any and all claims, damages, demands, losses, actions and
liabilities (including costs and attorney fees) to or by any and all persons or entities, including
without limitation, their respective agents, licensees, or representatives, arising from, resulting
from or connected with this Agreement to the extent solely caused by the negligent acts, errors,
or omissions of the Local Governments, their employees or agents. Nothing herein shall be
construed as a waiver of any governmental immunity by the Local Governments or its employees
as provided by statute or court decisions.
8.3
Survival. The provisions ofthis Section shall survive the completion, expiration
or termination of this Agreement.

Professional Services Agreement for Consulting Services
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9.

Nondiscrimination.

In all Contractor services, programs or activities, and all Contractor hiring and
employment made possible by or resulting from this Agreement, there shall be no discrimination
by Contractor or by Contractor's employees, agents, subcontractors or representatives against any
person because of sex, age (except minimum age and retirement provisions), race, color, creed,
ethnicity, religion, national origin, marital status, veteran or military status, sexual orientation or
the presence of any disability. Contractor shall comply with Title VII of the Civil Rights Act of
1964, the Americans With Disabilities Act, Section 504 ofthe Rehabilitation Act of 1973, and
any other applicable federal, state or local law or regulation regarding non-discrimination.
10.

Confidentiality.

The Contractor, its employees, agents, and subcontractors and their employees, shall
maintain the confidentiality of all information provided by the Local Governments or acquired by
the Contractor in performance of this Agreement, except upon the prior written consent ofthe
Local Governments or an order entered by a court of competent jurisdiction. The Contractor
shall promptly give the Local Governments written notice of any judicial proceeding seeking
disclosure of such information. Breach of confidentiality by Contractor may be grounds for
immediate termination.
11.

Insurance.

11.1 Workers' Compensation. Contractor is a Colorado professional corporation.
Contractor carries workers' compensation insurance through State Farm Insurance Companies.
Contractor is in compliance with all of the workers' compensation laws of the State of Colorado.
11.2

Commercial General Liability Insurance.

A.

Products and completed operations liability is covered under Contractor's
professional liability insurance.

B.

AutomobiJe liability is not covered since Contractor does not own any
automobiles.

C.

Stop Gap or employers contingent liability is covered under Contractor's
workers' compensation insurance.

11.3 Automobile Liability Insurance. Contractor does not own any automobiles, and
will not be driving as part of its work hereunder; therefore automobile liability insurance is not
required by this Agreement.
11.4

Professional Liability Insurance. Professional liability insurance with limits of

Professional Services Agreement for Consulting Services
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liability not less than $1,000,000 per claim and $1,000,000 policy aggregate limits, for damages
sustained by reason of or in the course of operation under this Agreement, whether occurring by
reason of acts, errors or omissions of the Contractor. The Contractor agrees that the coverages
required herein will not be terminated or materially amended during the Tenn of this Agreement,
except after forty-five (45) days prior written notice to the Local Governments. Such written
notice may be provided by Contractor or its insurance broker. Contractor's failure to maintain
this policy shall be grounds for the Local Governments' immediate tennination of this
Agreement. Contractor's insurance policies must contain provisions that pennit Contractor to
purchase tail (extended reporting period) coverage if such coverage is canceled or not renewed
for any reason. Contractor shall at all times maintain its professional liability insurance policy so
that required coverages will be in effect at all times during the tenn of this Agreement and for a
minimum period of three (3) years thereafter.
11.5 Certificates of Insurance. Contractor shall provide certificates of insurance
evidencing coverage required herein and, at Local Governments' request, furnish the Local
Governments with copies of all insurance policies and with evidence of payment of premiums or
fees of such policies.
11.6. Insurance Limits. The insurance limits stated above are not intended to be an
indication of exposure nor are they limitations on indemnification.
11.7 Survival. The provisions ofthis Section shall survive the completion, expiration
or tennination of this Agreement.
12.

Ownership of Materials/Work Produced.

All originals and copies of work product, including plans, sketches, layouts, designs,
design specifications, records, files, computer disks, magnetic media or material which may be
produced or modified by Contractor while perfonning the Services shall belong to the Local
Governments. At the termination or cancellation of this Agreement, all originals and copies of
any such work product remaining in the possession of Contractor shall be delivered to the
appropriate representative of the Local Governments.
13.

Inspection of Books and Records and Retention.

The Local Governments or their authorized representatives may, at reasonable times,
inspect and audit the books and records of the Contractor relating to the performance of this
Agreement. 1bis includes work of Contractor, any subcontractor or any other person or entity
that performed connected or related work under this Agreement. Such inspection and audit shall
occur in Thurston County, Washington, or other reasonable locations that the Local Governments
select. The Contractor shall supply or permit the Local Governments to copy such books and
records. The Contractor shall ensure that inspection, audit and copying rights of the Local
Governments is a condition of any subcontract, agreement or other arrangement under which any
Professional Services Agreement for Consulting Services
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other persons or entity may perform work under this Agreement. The Contractor shall keep all
books and records required by this Agreement for six years after termination or expiration of this
Agreement. If any litigation, claim, or audit is commenced, the records and accounts along with
supporting documentation shall be retained until all litigation, claim, or audit fmding has been
resolved even though such litigation, claim, or audit continues past the six-year retention period.
14.

Non-Appropriation of Funds.

If sufficient funds are not appropriated or allocated for payment under this Agreement for
any future fiscal period, the Local Governments will not be obligated to make payments for
Services or amounts incurred after the end of the current fiscal period, and this Agreement will
terminate upon the completion of all remaining Services for which funds are allocated. No
penalty or expense shall accrue to the Local Governments in the event this provision applies.
15.

General Provisions.

15.1 Entire Agreement. This Agreement including Exhibit A-1 contains all of the
agreements of the Parties with respect to any matter covered or mentioned in this Agreement and
no prior agreements shall be effective for any purpose.
15.2 Modification. No provision ofthis Agreement, including this provision, may be
amended or modified except by written agreement signed by the Parties.
15.3 Severability. If a court of competent jurisdiction holds any part, term or provision
of this Agreement to be illegal, or invalid in whole or in part, the validity of the remaining
provisions shall not be affected, and the Parties' rights and obligations shall be construed and
enforced as if the Agreement did not contain the particular provision held to be invalid. If any
provision of this Agreement is in direct conflict with any statutory provision of the state of
Washington, that provision which may conflict shall be deemed inoperative and null and void
insofar as it may conflict, and shall be deemed modified to conform to such statutory provision.
15.4 Assignment. Neither the Contractor nor the Local Governments shall have the
right to transfer or assign, in whole or in part, any or all of its obligations and rights hereunder
without the prior written consent of the other Party.
A.
If the Contractor desires to assign this Agreement or subcontract any of its work
hereunder, the Contractor shall submit a written request to the Local Governments for approval
not less than fifteen ( 15) days prior to the commencement date of any proposed assignment or
subcontract.

B.
Any work or services assigned or subcontracted for hereunder shall be subject to
each provision of this Agreement.
Professional Services Agreement for Consulting Services
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C.
Any technical/professional service subcontract not listed in this Agreement, which
is to be charged to the Agreement, must have prior written approval by the Local Governments.
D.
document.

The Local Ooverrunents reserve the right to inspect any assignment or subcontract

15.5 Successors in Interest. Subject to the foregoing Subsection, the rights and
obligations of the Parties shall inure to the benefit of and be binding upon their respective
successors in interest, heirs and assigns.
15.6 Attorney Fees and Venue. In the event either of the Parties defaults on the
performance of any terms of this Agreement or either Party places the enforcement of this
Agreement in the hands of an attorney, or files a lawsuit, each Party shall pay all its own
attorneys' fees, costs and expenses. The venue for any dispute related to this Agreement shall be
Thurston County, Washington.
15.7 No Waiver. The Parties agree that the excuse or forgiveness of performance or
waiver of any provision(s) of this Agreement does not constitute a waiver of such provision(s) or
future performance, or prejudice the right of the waiving Party to enforce any ofthe provisions of
this Agreement at a later time.
15.8 Governing Law. This Agreement shall be made in and shall be governed by and
interpreted in accordance with the laws of the state of Washington.
15.9 Authority. Each individual executing this Agreement on behalf of the Local
Governments and Contractor represents and warrants that such individuals are duly authorized to
execute and deliver this Agreement on behalf ofthe Contractor or the Local Governments.
15.10 Notices. Any notices required to be given by the Parties shall be delivered at the
addresses set forth below. Any notices may be delivered personally to the addressee of the notice
or may be deposited in the United States mail, registered or certified mail, return receipt
requested, to the address set forth below. Any notice so posted in the United States mail shall be
deemed received three (3) days after the date of mailing or immediately if personally served.
15.11 Captions. The respective captions of the Sections of this Agreement are inserted
for convenience of reference only and shall not be deemed to modify or otherwise affect any of
the provisions of this Agreement.
15.12 Performance. Time is ofthe essence in the performance ofthis Agreement.
Adherence to completion dates set forth in Exhibit A-1 is essential to the Contractor's
performance of this Agreement.
15.13 Remedies Cumulative. Any remedies provided for under the terms of this
Professional Services Agreement for Consulting Services
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Agreement are not intended to be exclusive, but shall be cumulative with all other remedies
available to the Local Governments at law, in equity or by statute.
15.14 Counterparts. This Agreement may be executed in any number of counterparts,
which counterparts shall collectively constitute the entire Agreement.
15.15 Equal Opportunity to Draft. The Parties have participated and had an equal
opportunity to participate in the drafting of this Agreement and the determination of the Scope of
Work described in Exhibit A-1. No ambiguity shall be construed against any party upon a claim
that that party drafted the ambiguous language.
DATED the day and year set forth above.
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BOARD OF COUNTY COMMISSIONERS
THURSTON COUNTY, WASHINGTON

B~ha~
Address: 2000 Lakeridge Dr. SW
Olympia, WA. 98502
THURSTON COUNTY
PROSECUTING ATTORNEY

ATTEST:

,-

--

- -

----- --~

·-------- ---------------~~-----·--------· -- .... .. -

STATE OF WASHINGTON)
) ss.
COUNTY OF THURSTON )

J£

On this
day of
2018, before me, a Notary Public in and for
the State of Wa~hington, duly commis oned and sworn, personplly appeared before me
3 Cow.~ 1 :sSJDh.tif , to me kno~n to be the _&p..rQ__
ofThurston County, who
executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein mentioned
and on oath states that he/she is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above \\-Titten.

,-LABONITA I BOWMAR
NOTARY PUBLIC
STATE OF WASHINGTON
COMMISSION EXPIRES
DECEMBER 29, 2021..t

Professional Services Agreement for Consulting Services
Page 9 ofl3

~~~~

Bowmar

Print Name: Lal>aod·tL '0/..,t
NOTARY PUBLIC in and for the State of
Washington, residing at ~ln C,w.:J
My commiSSIOn exp1res J
9 fl/

CITY OF TUMWATER, WASHINGTON

By:

1')..A:.J:'ra.l"-

Title: Pete Kmet, Mayor
555 Israel Road S.W.
Address:
Tumwater, WA 98501
APPROVED AS TO FORM:
i(
'
~

ATTEST:

STATE OF WASHINGTON)
) ss.
COUNTY OF THURSTON )

~(oth

hla<c

day of
h.
2018, before me, a Notary Public in and for
On this
the State of Washington, duly commissioned and sworn, personally appeared before me Ralph C.
Osgood, to me known to be the Mayor of Tumwater, Washington, who executed the foregoing
instrument and acknowledged the said instrument to be the free and voluntary act and deed of
said municipal corporation for the uses and purposes therein mentioned and on oath states that
he/she is authorized to execute the said instrument.
WITNESS my hand and official seal the day an' year first above written.
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t

. J.rl-?tt'

CITY OF LACEY, WASHINGTO:"-J
By:
Title: """Sc""'o~~::r:o::1 ...,=.z......,........,="----Address:
Lacey, Washington 89509
ATTEST:

c~~
Carol Litten, City Clerk

David Schneider, City Attorney

STATE OF WASHINGTON)
) ss.
COUNTY OF THURSTON )

fir n\

I

On this '2.,¥'day of
20 18, before me, a Notary Public in and for
the State f ashin~t?n, duly commissioned and SWOI)I, ers!ll_!a11y ap eared before me
__,~.!oo!..!L...J............;~-=--l.{~--· to me known to be the Lt
JY~
of Lacey, Washington,
who executed the foregoing instrument and acknowledged the said mstrumenl to be the free and
voluntary act and deed of said municipal corporation tor the uses and purposes therein mentioned
and on oath states that he/she is authorized to execute the said instrument.
WITNESS my hand and official seal the day an~d
eat first abo1e

' ' ' """'' '
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w'i'J""·

_jjwrM-IL. "'{
(, .rll

•
S1gnatur
Print Name:

(l? ~ VJl lt

t

OVJ'I )

NOT~RY PUB~I_C in and tor the S~tEof
Washmgton, res1dmg at ~ \....~ _
My commission expires
07

J

1

fL[{
n~

0

By: __~-=~~~~~~-----Title: Steven
Address:

ATTEST:

~/?~

. Debbie Sullivan, City Clerk

Mark Barber, City Attorney

STATE OF WASHINGTON)
) ss.
COUNTY OF THURSTON )
2018, before me, a Notary Public in and for
On this ~day of fl ~
the State of Washington, duly commissioned and sworn, personally appeared before me Steven
R. Hall, to me known to be the City Manager of the City of Olympia, a municipal corporation,
who executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein mentioned .
and on oath states that he is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above written.

Signature
Co b b
Print Name:
NOTARY PUBLIC in and for the State of
Washington, residing at~
My commission expires 10 -c:l Cf -IS

C.OM1e ()'".
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KISSINGER AND FELLMAN, P.C.
y

·.1"'

f: ).:!,;::;-'r ..,.

..

,.

I

I •..

By:
Kenneth S. Fellman, President
3773 Cherry Creek N. Drive, Suite 900
Denver, CO 80209
(303) 320-6100
STATE OF COLORADO

)

) ss.
CITY AND COUNTY OF DENVER

)

On the 25th day of May
2018, before me, a Notary Public in and for
the State of Colorado, duly commissioned ·and sworn, personally appeared before me Kenneth S.
Fellman, to me known to be the President of KISSINGER AND FELLMAN, P.C., a Colorado
Professional Corporation, who executed the foregoing instrument and acknowledged the said
instrument to be the free and voluntary act and deed of said corporation for the uses and purposes
therein mentioned and on oath states that he is authorized to execute the said instrument.

BJZABETHANN JACKSON
NOWCVPUBUC

mrE ~COlORADO
Mai'AAY 10 2D084030B88
Jl'f COMMISSION EXPIRES SEPI'EM8ER 21,1021

sid6atnre
.
u
Print Name: Ehzabeth Ann Jackson
NOTARY PUBLIC in and for the State of
Colorado, residing at_""------My commission expires _9~/~2~1/~2~1_ _ __
,.,.. 2376 S. Zephyr Way, Lakewood, Colorado 80227

Professional Services Agreement for Consulting Services
Page 13 o£13

0
EXHffiiTA-1
TO PROFESSIONAL SERVICES AGREEMENT FOR
CONSULTING SERVICES
THURSTON COUNTY, CITIES OF LACEY, OLYMPIA,
AND TUMWATER
CABLE FRANCHISE RENEWAL PROJECT
SCOPE OF WORK AND BUDGET
Work Responsibilities
The services provided for this project will be managed by Ken Fellman of Kissinger
& Fellman. He will be assisted by Brandon Dittman. Both Ken and Brandon will be

involved in drafting, meetings, negotiations and presentations. Financial review and
technical system review aspects will be contracted by Kissinger & Fellman to other firms
that we have worked with in the past. We are recommending Front Range Consulting, Inc.
for the financial work (they did the last financial review for us), and CBG Consulting, Inc.
for the technical cable system review work (the finn that did the work for us the last time no
longer provides these services.
Work Plan/Timeline/Budget
In many respects, the time it takes to negotiate these new franchises will depend
in large part upon whether we receive reasonable cooperation from Comcast. The outline
below is based upon a start date in April. Depending upon when we actually begin, the
time frame will be adjusted one way or the other. Based upon our preliminary
discussions with the County, we suggest the following work plan schedule and budget:

Phase I -Analysis of Existing Local Regulatory Framework, and Compliance
Evaluation
(a)
April May, 2018 - Review ordinances (cable, rights of way,
telecom, as appropriate), customer service standards, franchise agreements and other
relevant infonnation from each Jurisdiction.
Ken Fellman 2 - 4 hours
Brandon Dittman 2 - 4 hours

$580-1,160
$350- S700

(b)
April-June, 2018- Conduct financial review of Comcast's
obligations to each Jurisdiction for 2015 through 2017 (with possibility to add additional
years if initial review warrants); conduct technical review of cable systems in each
jurisdiction to determine compliance with FCC standards and safety codes.
Financial/franchise fee review. Front Range Consulting, Inc. ("FRC") will provide
Kissinger & Fellman financial consulting related to a review of the current gross revenue
language in the Franchise Agreement and the calculations employed by Comcast to
detennine the required franchise fee payments to each jurisdiction. Unlike the franchise
1

of the jurisdictions. Only those jurisdictions that authorize such additional work
shall be responsible for the payment for the additional work.
Technical/Cable System Evaluation. We are attaching and incorporating into this Scope
of Work the proposal we received from CBG Communications, Inc. It provides detail on
the work proposed, the basis for it, and the background on the principals that will be
involved. The cost ofthis proposed work is a fixed fee of$36,000.
(c)
June 2018- Discuss results of compliance review, status of federal
actions and impact on local franchising authority with Jurisdictions. Decide on
whether issues identified in financial and technical evaluation need to be
addressed prior to or in conjunction with franchise negotiations. Conduct joint
public meeting with representatives from all jurisdictions to address results of
compliance review and consider input from the general public on the provision of
cable services and the future cable-related needs of the communities.
Ken Fellman
Brandon Dittman

10-14 hours
5-8 hours

$2,900-4,060
$875-1,400

Phase 11 -- Draft Franchise Agreement/ Franchise Negotiations and Adoption

(a)
May - June, 2018 - Draft franchise agreement and present to
Jurisdictions for review and comment. Obtain feedback and fmalize draft.
The fees for drafting the franchise involve Kissinger & Fellman working with
Staff on its form and content, coordinating input from the other consultants and
finalizing the document.
Ken Fellman
Brandon Dittman

15-20 hours
15-20 hours

$4,350- 5,800
$2,625 - 3,500

(b)
June, 2018 - December, 2018 - Negotiate franchise renewal
agreement and follow through adoption by elected bodies in each Jurisdiction.

Franchise Negotiation and Adoption. Negotiate franchise renewal agreement and
follow through adoption by elected bodies in each Jurisdiction.
Ken Fellman
Brandon Dittman

25-50 hours
15-30 hours
Budget Totals:
Legal
Financial
Technical
TOTAL:
3

$7,250- 14,500
$2,625-5,250

$21,555-36,370
$35,000
$36,000
$92,555- 107,370

0

0

County, Washington ("County") and its incorporated municipalities Olympia, Tumwater,
Lacey a:ful Yelm ("Municipalities"). CBG has a national reputation in local government
cable television technical reviews and audits, needs assessments and regulatory
consulting.
CBG has explained below a few of the many services that we provide that we believe will
meet the County's and Municipalities' needs and goals as well as other services that
provide us with additional expertise and experience that will be beneficial to the project.
After performing the tasks described herein, CBG will issue a report spelling out fmdings
and recommendations which can be used both for determining compliance with the
existing franchise and determining beneficial provisions to be included in any renewed
franchise.
Given our breadth of experience and our successful work in the region, including-work in
Seattle, King County, Pierce County, Vancouver and Clark County, multiple Washington
municipalities and for the State of Washington, and across the country, we believe CBG
is eminently qualified to provide the Technical Review and Audit consulting services
desired by the County and Municipalities.
TECHNICAL REVIEW APPROACH

Overall Methodology

CBG understands that the County and Municipalities are interested in the performance of
a technical review and audit of the Comcast cable TV system serving the County. To this
end, CBG is providing the following scope of services for the County's and
Municipalities' review. CBG will work with the County and Municipalities to define the
project in a manner that best meets your needs.
Specifically, a Technical Review and Audit of the Comcast system will be performed by
Mr. Nielsen, with support from Mr. Robinson. The Technical Evaluation will encompass
a paper review, complaints review, discussions with County and Municipal staff,
electronic performance review, and physical infrastructure review, thus giving a
comprehensive assessment of the system's capabilities, physical condition and technical
performance.
Specifically, the following Tasks will be performed by CBG:
1.
Request for Certain Operational Information - CBG will begin by reviewing
and evaluating the system to determine its strengths and weaknesses by developing a
Request for Information (RFI) seeking a written response from Comcast. We will then
engage in discussions with their engineering and technical staffs, in order to gain an
understanding of, for example, the system's current design, age, condition, system
capacity, functionality, cascade length, homes per node, and headend.lhub(s). As part of

5

CBG performs the system drive out using a random sample chosen using a statistically
valid methodology. Specifically, CBG will work with the County to develop a list or
spreadsheet of all addresses in the County and Municipalities and then randomly select
200 addresses based on this list. For example, if the address list has 100,000 addresses,
we will inspect the plant and drop, where accessible, at every SOOth address on the list for
a total of 200 locations. This will allow CBG to extrapolate, in a statistically valid
manner, the level of violations, issues and concerns throughout the County (with a
margin of error of less than ±6.9% with a 95% confidence level).
CBG will then report both the actual numbers of violations found and the statistically
valid projection, such that not only the observed violations but also the other violations
projected throughout the County can be properly remedied.
4.
Facility Reviews -The headend and a sampling of pertinent hub(s) will be
inspected for proper grounding and bonding, fire suppression system(s), back-up
powering, status monitoring equipment and Emergency Alert System (EAS)
implementation as well as the overall age and condition of equipment being utilized
throughout the headend and hub(s).
CBG will develop a list of violations of codes and cite the code that applies to the
infraction. This will be incorporated into the final report with a discussion in the Report
detailing the overall level of compliance with pertinent codes.
·
5.
Testing of Cable Plant and FCC Compliance Review - CBG will work with
Comcast to determine the level of compliance with §47CFR76.640. This is a set of
standards that is in place whereby cable TV operators must comply with specifications
for digitally transmitted channels. The Standard does not provide for a frequency of
testing or documentation process, as was required of the analog based specifications in
previously performed Proof of Performance testing (on analog based channels), but it
does require the System to meet the Standards. We will work with Comcast to include
this testing in the "over the shoulder" testing described below.
This will provide CBG with a baseline understanding of whether the system is
performing within its designed parameters and what may be causing signal quality
complaints.
We will then perform on-site "over-the-shoulder" objective testing in the field at a
minimum of five test locations within the system that are representative of the system's
technical performance in the Municipalities and the unincorporated County, and also
targets specific areas that may be identified based on a high level of signal quality
complaints. Over-the-shoulder testing means we oversee testing being performed by the
operator's staff while utilizing their test equipment. This allows us to evaluate whether
proper test methodologies and equipment are being utilized by the provider and then
alleviates potential disagreements concerning the results found during testing, once the
methodologies and equipment are certified as appropriate and accurate. ln addition to
7
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CONCLUSION

CBG appreciates the opportunity to provide Thurston County, WA and the Cities of
Olympia, Tumwater, Lacey ~me Yelm with this Proposal for Technical Review and Audit
Consulting Services. We have the requisite expertise and regional and national
experience to competently, efficiently and expeditiously provide the services and results
the County and Municipalities require related to this Project.
SUPPLEMENTAL INFORMATION
RELATED EXPERTISE AND EXPERIENCE
CBG has the requisite experience in a wide range of other cable television, broadband,
telecommunications, technical and technology subject areas to effectively assist the
County and Municipalities in its cable television and telecommunications-related
processes. Specific expertise includes:
Cable Television
CBG provides a wide range of services regarding cable television-related matters beyond
system technical audits including, but not limited to, those listed below. CBG has
successfully provided and continues to provide, these services to many local governments
across the country:

Institutional Network (/-Net) Development, Evaluation and Valuation - Ascertainment
of 1-Net needs, organizational video, voice and data communications applications,
potential system architectures, audit, evaluation and valuation of current 1-Net, etc.
Community Needs Assessment- Surveys of subscribers and non-subscribers, review of
organizational needs, facilitation of focus groups, public forums and workshops,
development of web-based surveys and forums, etc.
PEG (Public, Educational, and Governmental) Access Analysis - Ascertainment of PEG
channel needs, including facilities and equipment, transport formats and technologies,
subscriber network channel capacity, training and facilitation services, access group
organization, content development, etc.
Franchise-Related Cable Regulatory Processes - Assistance with past performance and
franchise compliance reviews, franchise administration and management, franchise
development and both the formal and informal renewal processes, competitive cable
system franchising, evaluation of cable operator proposals and qualifications, assistance
in franchise and ordinance drafting, development of Request for Renewal Proposals
(RFRPs), assistance in franchise negotiations, etc.
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hubs and antennas. He was on cal124 hours a day for problems related to headends. Mr.
Nielsen's first 3 years were spent as a Maintenance Technician. He was responsible for
maintaining HSN and I-Net plants, field testing of FCC CLI and Proof of Perfonnance
requirements as well as working on call (2417) for outages and problems.
Mr. Nielsen began his career as a technician and installer for Best Vision SMATV and
Muller Prybell. Fonnal education was received at Dakota County Technical College in
its Cable Television Degree Program.

Thomas G. Robinson
Thomas G. Robinson is President and Owner of CBG Communications, Inc. and is
based in both the New York metropolitan area and Philadelphia, Pennsylvania offices.
Mr. Robinson will oversee the project while bringing his technical expertise and
operational analysis experience to the project related to evaluating the findings and
making recommendations concerning any corrections and modifications needed to the
existing system, and any future evolution of the system needed to provide state of the art
cable communications going forward.
Mr. Robinson has worked with local governments all across the country on a variety of
cable, broadband, telecommunications and ROW management projects, including:
technical review;
infrastructure issues; franchise monitoring, management,
administration and compliance; needs assessment; wireless networking; broadband and
telecommunications planning and policy development; institutional networks; Public,
Educational and Governmental (PEG) access issues; competitive communications system
reviews; cable television franchise renewals; ROW management regulations and
ordinances, regulatory agreements and other matters. He is a frequent speaker at local
government, telecommunications and technical conferences. Mr. Robinson has written
numerous columns for Communications Engineering & Design (CED) magazine.

Prior to joining CBG, Mr. Robinson was, for seven years, Director of Technology
Development for River Oaks Communications Corporation, where he worked with
numerous local government clients on telecommunications and cable television projects.
Mr. Robinson also served for 10 years as Chief of the Cable Regulatory Division of the
Department of Consumer Affairs for Fairfax County, Virginia. While there, he was
involved in a host of activities related to oversight of one of the nation's largest cable
systems, including development, implementation and oversight of a comprehensive cable
television system inspection and audit program. Prior to his work in Fairfax, Mr.
Robinson was with Magnavox CATV Systems, Inc. (now part of Arris), where he worked
first as a system designer and then in product management. While at Magnavox, he
helped develop and market new amplification systems and products that paved the way
toward today's high capacity cable systems.

Mr. Robinson began his career as an announcer, program director and operations
engineer in radio and television at several radio stations in the Baltimore/Washington
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Exhibit B
Comcast Franchise Renewal
March 12, 2018
Percentage Distribution of Cost Estimates based on Number Comcast Subscribers
As of 1/23/18 per Comcast

Percentage Share

Entity

Subscribers

Thurston County

28,.300

46.17%

lacey, City of

11,700

19.09%

Olympia, City of

14,800

24.14%

6,500

10.60%

62,800

100.00%

Tumwater, City of
Totals

Breakout of Contract Components:
legal Services

$ 36,370

Technical Services

$36,000

Financial Services

$35,000

Estimate Total

$107,370

INTERLOCAL AGREEMENT FOR CONSULTING SERVICES
Thurston County Washington
City of Lacey, Washington
City of Olympia, Washington
City of Tumwater, Washington
AMENDMENT NO. 1
This INTERLOCAL AGREEMENT AMENDMENT NO. 1 is entered into in duplicate
originals between THURSTON COUNTY, and the cities of LACEY, OLYMPIA, and
TUMWATER, hereinafter collectively referred to as the “JURISDICTIONS.”
WHEREAS, the JURISDICTIONS desire to amend the INTERLOCAL AGREEMENT
FOR CONSULTING SERVICES, executed on April 12, 2018, hereinafter referred to as the
“AGREEMENT,” as provided herein; and
WHEREAS, Section 7 of the AGREEMENT allows for such an amendment.
NOW THEREFORE, in consideration of the mutual benefits and covenants contained
herein, the AGREEMENT is hereby amended as follows:
Section 1. Purpose
The Jurisdictions agree that it is mutually beneficial to share in the
collective cost of negotiating with Comcast Cable Communications
Management, LLC (“Comcast”) jointly rather than individually for the
purposes of renewing each Jurisdiction’s cable franchise. By doing so, the
cost of negotiating with Comcast will be incrementally reduced for each
Jurisdiction. To that end, the Jurisdictions have agreed to participate in the
Professional Services Agreement for Consulting Services (“Consultant
Agreement”), which includes its consultants and subconsultants Scope of
Work, all attached hereto as Exhibits A (Professional Services Agreement
for Consulting Services) and A-1 (Scope of Work and Budget) and
incorporated herein by reference. All references in this Agreement to Exhibit
A includes the references to Exhibits A and A-1 collectively., and
incorporates by reference Amendment No. 1 to Professional Services
Agreement for Consulting Services (Exhibit A).
Section 2. Term
The term of this Agreement shall be effective upon the approval of the last
Jurisdiction’s governing body, and shall be effective though December 31,
2019 May 31, 2020, unless extended by agreement of the Jurisdictions.
INTERLOCAL AGREEMENT FOR CONSULTING SERVICES, AMENDMENT NO. 1
THURSTON COUNTY, CITY OF OLYMPIA, CITY OF LACEY, CITY OF TUMWATER
PAGE 1 OF 2

Prior to commencement, this Agreement shall be filed or posted in
accordance with RCW 39.34.040.
Except as expressly provided by this AMENDMENT NO. 1, all other terms and conditions
of the original AGREEMENT remain the same and in full force and effect.
IN WITNESS WHEREOF, each party has caused this Amendment to be signed by its duly
authorized officer or representative as of the date set forth below his or her signature.
CITY OF LACEY

CITY OF OLYMPIA

___________________________________
Scott Spence, City Manager
Date

____________________________________
Steven J. Burney,
Date
Interim City Manager

Approved as to form:
___________________________________
David Schneider, City Attormey

Approved as to form:
____________________________________
Mark Barber, City Attorney

CITY OF TUMWATER

THURSTON COUNTY

___________________________________
Pete Kmet, Mayor
Date

____________________________________
John Hutchings, Chair of the Board Date
Of County Commissioners

Approved as to form:

Approved as to form:

___________________________________
Karen Kirkpatrick, City Attorney

JON TUNHEIM
PROSECUTING ATTORNEY
___________________________________
Grace O’Connor, Deputy Prosecuting
Attorney
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PROFESSIONAL SERVICES AGREEMENT FOR CONSULTING SERVICES
Between
Thurston County Washington
City of Lacey, Washington
City of Olympia, Washington
City of Tumwater, Washington
and
Kissinger and Fellman, P.C.
AMENDMENT NO. 1
This CONTRACT AMENDMENT NO. 1 is entered into in duplicate originals between
THURSTON COUNTY, and the cities of LACEY, OLYMPIA, and TUMWATER, hereinafter
collectively referred to as the “LOCAL GOVERNMENTS,” and KISSINGER AND FELLMAN,
P.C., a Colorado Professional Corporation, hereinafter referred to as “CONTRACTOR.”
WHEREAS, this CONTRACT was entered into for the CONTRACTOR to provide
services related to a cable franchise renewal with Comcast; and
WHEREAS, a draft franchise is still undergoing negotiation with Comcast; and
WHEREAS, the professional services costs for this project exceed the estimated budget
for completion of the cable franchise renewal; and
WHEREAS, the LOCAL GOVERNMENTS and the CONTRACTR therefore desire to
amend their Professional Services Agreement for Consulting Services, effective March 15,
2018, hereinafter referred to as the “CONTRACT,” as provided herein; and
WHEREAS, Section 15.2 of the CONTRACT allows for such an amendment.
NOW THEREFORE, in consideration of the mutual benefits and covenants contained
herein, the CONTRACT is hereby amended as follows:
Section 2. Term
The term of this Agreement shall commence upon the effective date of this
Agreement and shall continue until completion of the Services, but in any
event no later than December 31, 2019 May 31, 2020 (“Term”). This
Agreement may be extended for additional periods of time upon the mutual
written agreement of the Local Government and the Contractor
******
Section 4.1 Total Compensation
Professional Services Agreement for Consulting Services, Amendment No. 1
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In consideration of the Contractor performing the Services, the Local
Governments agree to pay the Contractor an amount not to exceed One
hundred seven thousand and three hundred seventy Dollars ($107,370) One
hundred thirty two thousand three hundred seventy Dollars ($132,370)
pursuant to the Scope of Work, attached hereto as Exhibit A-1, and
calculated on the basis of the following hourly labor charge rate scheduled
for Contractor:
Kenneth Fellman
$290.00 Per Hour
Brandon Dittman
$ 175.00 Per Hour
Subconsultants at fixed fees as set forth in Exhibit A-1.
Except as expressly provided by this AMENDMENT NO. 1, all other terms and conditions
of the original CONTRACT remain the same and in full force and effect.
IN WITNESS WHEREOF, each party has caused this Amendment to be signed by its duly
authorized officer or representative as of the date set forth below his or her signature.

Professional Services Agreement for Consulting Services, Amendment No. 1
Page 2 of 7

BOARD OF COUNTY COMMISSIONERS
THURSTON COUNTY, WASHINGTON
John Hutchings, Chair
Gary Edwards, Vice-Chair
Tye Menser, Commissioner
Address: 2000 Lakeridge Dr. SW
Olympia, WA. 98502
ATTEST:

APPROVED AS TO FORM:
JON TUNHEIM
PROSECUTING ATTORNEY

___________________________________
Clerk of the Board

By: ________________________________
Deputy Prosecuting Attorney

STATE OF WASHINGTON)

) ss.
COUNTY OF THURSTON )
On this
day of
2019, before me, a Notary Public in and for
the State of Washington, duly commissioned and sworn, personally appeared before me
_______________________, to me known to be the ______________ of Thurston County, who
executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein mentioned
and on oath states that he/she is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above written.
____________________________________

Signature
Print Name: _________________________
NOTARY PUBLIC in and for the State of
Washington, residing at ________________
My commission expires ________________
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CITY OF TUMWATER, WASHINGTON
By:
Title:
Address:

Pete Kmet, Mayor
555 Israel Road S.W.
Tumwater, WA 98501

ATTEST:

APPROVED AS TO FORM:

___________________________________
Melody Valiant, MMC, City Clerk

____________________________________
Karen Kirkpatrick, City Attorney

STATE OF WASHINGTON)

) ss.
COUNTY OF THURSTON )
On this
day of
2019, before me, a Notary Public in and for
the State of Washington, duly commissioned and sworn, personally appeared before me Peter N.
Kmet, to me known to be the Mayor of Tumwater, Washington, who executed the foregoing
instrument and acknowledged the said instrument to be the free and voluntary act and deed of
said municipal corporation for the uses and purposes therein mentioned and on oath states that
he/she is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above written.
____________________________________

Signature
Print Name: _________________________
NOTARY PUBLIC in and for the State of
Washington, residing at ________________
My commission expires ________________
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CITY OF LACEY, WASHINGTON
By:
Title:
Address:

Scott Spence, City Manager
P.O. Box 3400
Lacey, Washington 89509

ATTEST:

APPROVED AS TO FORM:

___________________________________
Carol Litten, City Clerk

____________________________________
David Schneider, City Attorney

STATE OF WASHINGTON)

) ss.
COUNTY OF THURSTON )
On this
day of
2019, before me, a Notary Public in and for
the State of Washington, duly commissioned and sworn, personally appeared before me Scott
Spence, to me known to be the City Manager of Lacey, Washington, who executed the foregoing
instrument and acknowledged the said instrument to be the free and voluntary act and deed of
said municipal corporation for the uses and purposes therein mentioned and on oath states that
he/she is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above written.
____________________________________

Signature
Print Name: _________________________
NOTARY PUBLIC in and for the State of
Washington, residing at ________________
My commission expires ________________
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CITY OF OLYMPIA, WASHINGTON
By: _________________________________
Title:
Steven J. Burney, Interim City Manager
Address:
P.O. Box 1967
Olympia WA 98507-1967
ATTEST:

APPROVED AS TO FORM:

___________________________________
Debbie Sullivan, City Clerk

____________________________________
Mark Barber, City Attorney

STATE OF WASHINGTON)

) ss.
COUNTY OF THURSTON )
On this
day of
2019, before me, a Notary Public in and for
the State of Washington, duly commissioned and sworn, personally appeared before me Steven
R. Hall, to me known to be the City Manager of the City of Olympia, a municipal corporation,
who executed the foregoing instrument and acknowledged the said instrument to be the free and
voluntary act and deed of said municipal corporation for the uses and purposes therein mentioned
and on oath states that he is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above written.
____________________________________

Signature
Print Name: _________________________
NOTARY PUBLIC in and for the State of
Washington, residing at ________________
My commission expires ________________

Professional Services Agreement for Consulting Services, Amendment No. 1
Page 6 of 7

KISSINGER AND FELLMAN, P.C.
By:

________________________________
Kenneth S. Fellman, President
3773 Cherry Creek N. Drive, Suite 900
Denver, CO 80209
(303) 320-6100

STATE OF COLORADO
CITY AND COUNTY OF DENVER

)
) ss.
)

On the
day of
2019, before me, a Notary Public in and for
the State of Colorado, duly commissioned and sworn, personally appeared before me Kenneth S.
Fellman, to me known to be the President of KISSINGER AND FELLMAN, P.C., a Colorado
Professional Corporation, who executed the foregoing instrument and acknowledged the said
instrument to be the free and voluntary act and deed of said corporation for the uses and purposes
therein mentioned and on oath states that he is authorized to execute the said instrument.
WITNESS my hand and official seal the day and year first above written.
____________________________________

Signature
Print Name: _________________________
NOTARY PUBLIC in and for the State of
Colorado, residing at _________________
My commission expires ________________
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UTILITIES COMMITTEE
December 2, 2019
SUBJECT:

Proposed ordinance providing limited-term extension of the
existing cable television franchise with Comcast Cable
Communications Management, LLC.

RECOMMENDATION: Forward the proposed ordinance to the full City Council for
consideration.

STAFF CONTACT:

Scott Spence, City Manager
Stephen Kirkman, Public Affairs Manager

ORIGINATED BY:

Public Affairs Department

ATTACHMENTS:

1. Ordinance 1562 Extending Cable Television Franchise with
Comcast Cable Communications Management LLC

FISCAL NOTE:

None

PRIOR REVIEW:

This is the first review of the proposed ordinance.

BACKGROUND:
In 2009, the City of Lacey approved Ordinance No. 1325, granting a non-exclusive cable
television franchise to Comcast of Washington IV, Inc. (now Comcast Cable
Communications Management), to operate and maintain a cable communications system
within the City. The effective term of the franchise concluded in May of 2019; that month,
the City Council approved an extension of the franchise through December 31, 2019.
The City of Lacey entered into an interlocal agreement with Thurston County and the cities
of Olympia and Tumwater In March of 2018 to share the cost of hiring a cable franchise
consultant to assist with negotiating new franchise agreements with Comcast Cable
Communications Management. The parties remain in negotiations on the new agreements.
Additional time is required to complete the negotiation process. The proposed ordinance
would extend the term of Lacey’s existing franchise with Comcast Cable Communications
Management to June 30, 2020.
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ADVANTAGES:
1. The extension provides time to complete a new franchise with Comcast Cable
Communications Management.
2. The extension continues existing legal framework for Comcast Cable Communications
Management to locate and operate cable related services within city rights-of-way.
DISADVANTAGES:
1. No disadvantages are foreseen by this proposal.
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ORDINANCE NO. 1562
CITY OF LACEY
AN ORDINANCE EXTENDING THE CURRENT CABLE TELEVISION
FRANCHISE WITH COMCAST CABLE COMMUNICATIONS MANAGEMENT,
LLC., AND APPROVING A SUMMARY FOR PUBLICATION.
WHEREAS, by Ordinance No. 1325, the City of Lacey granted a non-exclusive
cable television franchise to Comcast of Washington IV, Inc., to operate and maintain a
cable communications system within the City; and
WHEREAS, the term of such franchise, now held by Comcast Cable
Communications Management, LLC., concluded in May of 2019; and
WHEREAS, by Ordinance No. 1545, the City of Lacey granted an extension of
the term of such franchise through December 31, 2019; and
WHEREAS, the City of Lacey, together with Thurston County and the cities of
Olympia and Tumwater, have engaged a consultant to negotiate new franchise
agreements for the four jurisdictions; and
WHEREAS, the parties are still in the process of completing those negotiations
and preparing new franchise agreements;
NOW, THEREFORE, BE IT ORDAINED BY THE CITY COUNCIL OF THE
CITY OF LACEY, WASHINGTON, as follows:
Section 1: The term of the franchise granted by the City of Lacey to Comcast
Cable Communications Management, LLC., is hereby extended to June 30, 2020.
Section 2: This ordinance shall be effective 5 days after its passage and
publication or upon the date of its written acceptance by Comcast Cable Communications
Management, LLC., whichever shall last occur.

Section 3: The Summary of this ordinance, which is attached hereto, is hereby
approved for publication.
PASSED BY THE CITY COUNCIL OF THE CITY OF LACEY,
WASHINGTON, this ______________ day of _____________________, 2019.
CITY COUNCIL

By_________________________
Mayor
Attest:

___________________________
City Clerk

Approved as to form:

___________________________
City Attorney

COMCAST CABLE COMMUNICATIONS
MANAGEMENT, LLC, hereby accepts the
franchise extension, as set forth above.
Dated this _________ day of
_______________________, 2019

By:_______________________________

SUMMARY FOR PUBLICATION
ORDINANCE _________
CITY OF LACEY

The City Council of the City of Lacey, Washington, passed on _______________,
Ordinance No. _____, entitled “AN ORDINANCE EXTENDING THE CURRENT
CABLE TELEVISION FRANCHISE WITH COMCAST CABLE COMMUNICATIONS
MANAGEMENT, LLC., AND APPROVING A SUMMARY FOR PUBLICATION.”
The main points of the Ordinance are described as follows:
1.

Comcast Cable Communications Management, LLC., currently holds a
non-exclusive cable communications franchise with the City of Lacey
which was effective through May 5, 2019, and was extended through
December 31, 2019. The City, together with Thurston County and the cities
of Olympia and Tumwater, have been negotiating new Franchise
Agreements with Comcast, and need additional time to complete those
negotiations. Therefore, this Ordinance extends the City’s existing
franchise until June 30, 2020, to allow time for completion of a new
agreement.

2.

The Ordinance approves this Summary for Publication.

A copy of the full text of this Ordinance will be mailed without charge to any
person requesting the same from the City of Lacey.
Published: _____________________, 2019.

